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1. Introduction

· If there is a country where the paradox of plenty and poverty is so manifest it has to be the Democratic Republic of Congo (DRC). The DRC is intensely rich in natural resources, most famously for its minerals. 

· The DRC is “one of the most well endowed countries in the world with respect to minerals.”
 This is not a new revelation. We have known for centuries now that the DRC is a geological scandal. 

· The DRC holds roughly one-third of the world’s cobalt reserves and 10 percent of its copper reserves. You also have tin (cassiterite) which  is the most traded metal on the London Stock Exchange.

· The commodity boom of recent years has raised the profile of the mining industry in the DRC. 
· A relative peace in some parts of the country after a decade of war (Officially the war has ended. But it continues) and the organization of elections in 2006 which brought in a legitimate government have relatively reduced the risk of doing business in the DRC. 
· Despite its metal resources, the average citizen’s income is less than one dollar a day. Government revenues for mining only totalled just US$ 32 million in 2006. You have over 284 mining companies in the Katanga province alone. Where does the money these companies pay go? Do they pay the taxes at all?  

· While in other parts of the country such as Katanga and Kasai you have registered companies doing business side by side with artisanal mining, in another part especially in the East you have an informal extraction of coltan taking place which government has no control of. 

· In the East of the country there is an armed battle going on for the control of the mines. Here you do not know who is in charge and who is making money. What we are sure of is that the Congolese people who dig and transport these resources for miles and miles do it most of the time for free or in exchange for something to eat. 

· In the DRC, war is economics by other means just as war is politics by other means for claussewitz. 

2. The Congolisation of mineral resources

· We cannot comprehend the necessity of the renegotiation of current mining contracts in the DRC without looking back into the historical aspects of the commercialisation of minerals in the DRC. 

· Congolisation is a term borrowed from an eminent Congolese academic—Professor Ernest Wamba dia wamba.

· “Congolisation” is the process of the creation of Congo that favors the foreign interests. 

· This Congolisation can be divided in three stages:

The colonial period

· My reference to the colonial past has another meaning. 

· It is not a simple attempt, as many have done before, to argue that the crisis of the state in the DRC is purely a result of the colonial history. 

· It is critical to revisit DRC’s colonial history and see how its manifestations continue to influence directly and indirectly the way political agents have behaved for centuries. 

· As such this exercise is not an attempt to make utopian and sterile attempts to repeat the past, but to go beyond. 

This is what the Belgian Minister of finance said in a speech asking the Belgian 

Chamber to ratify the decisions of the Berlin Conference:

“May the Congo, gentlemen, from this day forth, offer to our superabundant activity, to our industries, more and more confined, outlets by which we shall know how to profit.”

· Before the Berlin Conference European economies were hungry for overseas markets, raw materials, cheap labor and hugely profitable land. 

· European nations were expanding their territory by acquiring land on other continents in search of raw materials for their industries.

· Their foreign policy establishments became more and more committed to the maintenance of vast tracks of distant territory and large number of subjugated peoples. 

· The Berlin Conference in 1885 by giving Leopold II as the sole owner of the land and people of the DRC, legitimised the looting of the DRC’s natural resources. 

· This history is important if you want to frame correctly the debate on mining contracts revision in the DRC. 

· Leopold II did not only profit alone in the DRC. Financiers of mineral extraction and rubber came from all over the Western world. Even though Leopold succeeded in giving Belgium an important victory when he was allowed to create the Congo Free State, which would become a Belgian colony later, the understanding was that he would serve the interests of all the capitalist powers. He created the Congo Free State administration ostensibly to facilitate international trade.

· The Berlin conference, to agree with Walter Rodney, was not only about land grab. It was more so about a detailed and elaborated political project that prepared Africa and in particular the DRC to a successive, systematic and sophisticated wave of resource pillage that continues today. 

· It was already established at that time that the Congo Basin contained products of great importance—Ivory, copper and rubber. 

To the finance Minister’s statement this is what Marx so oppositely observed, “ wherever a merchant capital held a position of dominance, it stood for a system of robbery such that its development among trading nations was always invariably associated with plunder and piracy.”

· When Leopold II was tired and running out of ideas on how to keep the control of the DRC, after decades of looting, he passed the control of the Congo to the Belgium government. 

· The colonial rule, in an effort to remain in control of the invaded territory, was in constant search for new formulas to legitimize its presence and reinforce its domination. 

The post Independence

The tendency is for critics to blame the DRC’s poverty, corruption, poor infrastructure, lack of skills, poor economic growth and other problems on the nature of the state, which I will do later. But these problems have also to do with the distortions of the international economic / trade system. 

The dominant economic dogma post-World War II pushed for an open trade policy climate in Africa promising that countries endowed with natural resources would experience economic growth by exporting their raw resources as their comparative advantage. This is in spite of the fact that the newly independent countries adopted interventionist import-substitution industrialization policies. 

We know now that not only were the promised benefits short-lived, but that resource-based economic activity remained subject to diminishing returns. 

The problem is the opening of markets by developing countries entering the crisis-ridden global system leaves them prone to a speculative and unstable global regime, with fewer resources to cope with a crisis.

Independent Period

· The Western powers in collaboration with a local elite continued to plunder the DRC’s resources. 

· The DRC Foreign policy during this period was about regime security. Mobutu came to power with the backing of Western powers. Congolese leaders have enjoyed political and economic benefits from the illegal and uncontrolled external exploitation of the country’s minerals. Politically, they receive security of their regimes; and economically, they benefit financially from the sell of the resources. In return, they use the money to buy the opposition and civil society.
  

· The politico economic basis of the Mobutu regime was the distribution of rents derived from natural resources exploitation.

What I May say?

· The plan has remained the same over the centuries: to extract as much as possible resources at a lower cost and where possible for free. Western powers’ method of accessing the resources continuously adapt to the changing nature of the African society and the international environment. 

· The method is always refined to achieve the plan.  Every time Western capitals sense an increase in awareness in the chef of Africans to protect their resources against an imbalanced system, they move quickly to change the methods and the system.

· The major visible shift which has occurred has been the move from unlawful, illegal and forced extraction to a more legalised form of pillage.  It is estimated today that 70% of the Congolese minerals have already been sold to foreign companies.

· This process of destroying and reconstructing the method has left serious scars on the DRC state and its population. It is not accidental the politics of the DRC remains dominated by the dynamics of pillage from western powers in collaboration with a Congolese elite that takes the little that is left for the people. It is within this context that the renegotiation of mining contracts is taking place. 

· So, the renegotiation of mining contracts cannot be discussed outside the question that starts to ask who controls DRC’s minerals? If hypothetically, the Congolese no longer own most of the mineral resources, how can they renegotiate what they do not own? May be the debate has been misplaced. Is it about renegotiation or reclaiming ownership? 

· If this viewpoint is correct, it is thereof logical to argue that the revision and renegotiation of mining contracts should be seen as part of the Congolese people claim over their resources. If this is correct, the Congolese need to articulate correctly the objective of the process and the end result they expect from the process. This articulation has not been clearly done.
The review of mining contracts

In April 2007, the Congolese government took a very courageous decision to review all mining contracts. A total of 63 mining contracts were identified for review. These are contracts signed during the two wars (1996-1997; 1998-2003) and during the transition period (2003-2006). 

An important element to mention is that it was not the big mining houses such as  Rio Tinto, BHP Billiton, Anglo who came in during this risky time. It was mostly junior and sometime individuals with no mining experience who took the risk to enter the mining sector.       

The imbalance has been established between what companies get and what the government of the DRC get out of these contracts. The imbalance is enormous. The example of Gecamines is known and well documented. 

Gecamine, a state-owned firm that once controlled the entire industry, it is now taking minority positions in private mining projects. 

It’s also been noted that after Lutundula filed his report in mid-2005, the DRC government dished out a series of joint venture agreements involving giant mining assets in Katanga and the Kasaï.
 Thus, on August 4 2005, a presidential decree ratified two joint venture agreements between private companies and Gécamines, involving the vast concessions of Tenké Fungurumé and of Kamoto in Katanga.
 

Another presidential decree in October 2005 finally handed out Gécamines’ last important assets and a month later the government confirmed three memorandums of agreement of diamond parastatals MIBA with three private companies, De Beers, DGI Mining, and Nizhne-Lenskoye, apparently concerning mining licenses for a massive surface area of more than 35 000 km2.

The arrangements in which Gecamines and other parastatals find themselves don't look advantageous to the Congolese government or the Congolese people." The international community knows this, companies know this and the people of the DRC are now informed about it. 

The moral argument for the renegotiation has been made and it seems at the surface that there is a consensus that contracts should be renegotiated. 

Three reasons might have militated to the decision:

· The macroeconomic exigencies—the new government is in need of fresh cash it can inject to start dealing with the social question.   The next democratic elections are in five years. The political elite in power is well aware of the fact that the next elections will not be easy to win as were the first ones. They need to demonstrate some kind of successes on the ground.

· The general need to understand what is going on in the mining sector. It seems that government and the society at large in the DRC do not have information on the sector.  

· Government recognition of the imbalances in these contracts considering the environment within which they were signed—war. Because there was war going on, some people who purported to sign for the government had no authority to do so. Others might have had the authority but didn’t have the expertise needed at hand.
 

The last point might have been the most determinant. There were already other studies undertaken which pointed to the deep seated problems in the extractions of natural resources in the DRC. They include:   

The UN panel of Experts on the Illegal Exploitation of natural Resources of the DRC

The Lutundula Commission

In 2005, a parliamentary commission known as the Lutundula Commission was tasked to review mining contracts. Lutundula, from the opposition, was appointed as chairman of a commission of enquiring into mining contracts. The work of the Commission started at the end of May 2004 and investigated selected mining contracts signed between 1996 and 2003. The final report was submitted to the Bureau of the National Assembly in June 2005. The parliament of transition has never discussed it. The Lutundula report raised serious concerns over numerous contracts and in some cases recommended that certain contracts be cancelled. The Commission focussed in Katanga where it examined dozens of contracts signed with State-owned copper-cobalt miner Gécamines, amid many others such as contracts with Sodimico.


The report denounced the interference of high-level politicians in the negotiation of contracts. It noted the failure to conduct feasibility studies before contracts were signed with Gécamines and the fact that Gécamines was always negotiating from a position of weakness. This had led to deals that, the report said, were disproportionately advantageous for the private companies and failed to reflect the resources and facilities (such as installations and other infrastructure) contributed by Gécamines. One of the key Lutundula recommendations was that its mandate be extended to review, in addition, all contracts signed by the transitional government since 2003. “The transitional government”, the report said, “has not done any better than those who held state power during the period of the wars of 1996-1997 and 1998. On the contrary, the draining of the country’s natural resources and other forms of wealth has increased under the cover of the impunity guaranteed by the constitution to those in governmental positions.” The political regime at the time the 1+4 guaranteed the mortgaging  of natural resources. 
The World Bank investigation 

Following the findings by the UN panel of experts on the illegal exploitation of the DRC natural resources, the World Bank spearheaded in 2002 the drafting of a new mining code for  the DRC to replace the text of 1981 that governed the mining and oil extraction in he DRC. The main reason given was that the old mining code was appealing the investors and it had instead negative impact on the survival of companies.  The objective of the new mining code as stipulated was not to ensure that mineral benefit the Congolese people. It is not surprising therefore that most dubious mining contracts were signed when the World Bank was involved in mining sector reforms in the DRC. The new mining code is regarded as a sensible document aimed at attracting foreign investment and building a competitive industry. 

It is logical that an argument could be made that all contracts awarded prior to the mining code needed to be renegotiated to match them with principles obtained in the code. But the World Bank has been reluctant to push and support the government and companies to proceed and renegotiate the contracts. This is different from the World Bank position I Zambia where it has gone one and encourage the government to proceed with contract revision. (In Zambia copper has serious been depleted; also, in Zambia there aren’t any more state owned companies. In the DRC Most of the dubious contract are with state companies. I think the World Bank is afraid that a movement for nationalization of these companies could emerge in the process.)      

 But the problem is that despite the existence of the new mining code the DRC government awarded new contracts in violation of the mining code. Congolese critics, following the revelations of dubious contracts signed after the new Code was drafted argue that the World Bank led mining code is a western instrument designed to expose the Congolese mining sector to a total takeover from western companies. 

The World Bank, in a confidential memorandum, in 2006, recognised that it run the risk of being seen as an accomplice in the awarding of mining contracts by the Congolese government in an environment that lacked transparency.
  At the beginning of 2006   the integrity department of the Bank undertook an investigation into the accusations of bad management and governance leveled against its agencies in monitoring how millions of dollars of the Bank in the DRC have been managed by the transitional government. The audits of these investigations have never been published.
 
But, the government awarded these contracts after the Bank,  through the International Mining Consultants (IMC), had already completed  a study and proposed how to  reform Gecamines before any negotiation could take place. The main recommendations from the IMC were that the Board of directors of Gecamines be replaced because most of its members were political candidates and that joint venture contracts be re-evaluated extensively before negotiations. 

The Commission

Creation

· The Minister of Mines signed the Memorandum for the revision of mining contracts on the 20(N°/CAB.MIN/Mines/01/296/2007 du 20 Avril) for the review of mining contracts.

· The commission itself was set up on the 20 April 2007. 

· The commission had the timeframe of three months to complete the work --from the 15th of May to the 15th of July 2007.  

The nature, mission and composition of the commission

Nature

· The commission was put in place to review mining contracts. 

· It was an ad hoc technical structure without any legal status.  

· It operated under the supervision of the ministry of mines.

Mission

· To examine join venture contracts entered into by the state or public companies or mixed pubic/private companies with private investors in the mining sector and to determine the impact of these contracts on the restructuring of the public companies and the national development.   

· To propose, if necessary, modalities of their revision with a view to correcting any imbalances observed. 

Composition

 It had 28 members

· The Directeur de Cabinet (Principal Private Secretary);

· 2 advisors from the ministry of mines ;

· 2 delegates representatives from the Presidency ;

· 2 delegates from the prime Minister’s office ;

· 2 delegates from Ministry Finance ;

· 2 delegates from Ministry in Charge of the Budget;

· 2 delegates  from Ministry Justice ; 

· 2 delegates from Ministry without Portfolio

· 2 delegates from Ministry in charge of Industry; 

· 4 delegates from General Secretary of Mines

· 4 delegates from Cadastre Minier ; 

· 4 delegates from technical institutions (CTCPM).

The commission was answerable/ or reported to ministry of mines. 

Why to Renegotiate Mining Contracts

· The moral argument starts from the position that Congolese have suffered so much under corrupt local elite and scrupulous companies. Congolese have never controlled and benefited form their resource. The time is ripe, with a democratically elected government in place, for Congolese to reclaim control over their resource. 

· The human rights based argument runs directly from the moral argument. The extraction of natural resources, including mining in the DRC must be done in accordance with national, regional and international legal, norms and standards of good governance, transparency, accountability and respect for Human Rights. 

· The United Nations through its resolution 1803 which set the Principle for Permanent Sovereignity, recognizes the existence of states sovereignty over their resources. It requires states to exercise this sovereignty in the interest of the people. It calls for “ The rights of the people and nations to permanent sovereignity over their natural wealth and resources must be exercised in the interest of their national development and of the well being of the people of the State concerned.
  

The risk of renegotiating mining contracts

The renegotiation of mining contracts has not remained without controversy. 

· The commitment of the Congolese leadership to a genuine process has always been questioned both inside and outside Congo; 

· The honesty of the World Bank and IMF to engage and support the process has also been questions. 

· The moral obligation of companies to accept that unfair contacts that they hold be changed is also being challenged. Miners continue to insist that their work is crucial to the development of a prosperous economy in the DRC and any mistake in the renegotiation could chase away investors. 

Position of civil society

· For many, the decision symbolised the beginning of a new era in the DRC. This is why Congolese civil society supported by international organization in general believe that the process is important if the DRC is to benefit from its resources.  
· The renegotiation of mining contracts does not present a risk to investment. What creates risk is uncertainty and lack of clarity on the part of government. Investors need to be briefed on what government expectations are. 

· What investors do not want and would not accept is the probability that they could lose everything. 

· When government attitude increases the levels of risk and uncertainty, then  companies take precautions to protect their interests and enter the game of trying to undermine the process. 

· The elasticity of the process introduced that level of uncertainty in the process. The review process which was supposed to end in mid July 2007 only ended in December.

· It is therefore not surprising when mining companies argue that the review of mining agreements in African countries “was not very encouraging and that it was increasing the risk of doing business.

Is a genuine and transparent process of mining contracts renegotiation possible in the DRC?

It is here that it becomes more complicated. The review Commission submitted its report in December 2007. The government has not yet said anything on the report or given its plan on how it ought to proceed.  What are the factors that might hinder a progressive renegotiation of mining contracts in the DRC?

The agent attitude 

The renegotiation of mining contracts is a national issue. As such it must be led by a national vision. 

It is assumed that the new elected government is behaving in the interest of the people and the mining contracts renegotiation whatever the option it decides to adopt will be in the interest of the citizens. This is a legitimacy argument which says that those elected in to power have the responsibility to rule on behalf of the people. 

The problem in the DRC is that a powerful group of people in government or closer to government are said to have been involved in the signing of these dubious contracts and might have benefited personally.

We are in a situation where the hands of the agent who is supposed to renegotiate and clean up to be able to defend the interests of the Congolese nation are tied up. 

It is possible that for fear of losing the benefits or being exposed for wrong doing the agent might not be prepared to engage in a genuine and open process of mining contract renegotiation. 

As such the threat to the process of mining renegotiation is internal than external. There are owners of mines in the DRC who never paid a cent to acquire mineral rights.   

So, despite the likely higher aspirations from the Congolese citizens are, the reality is that the government is finding it difficult to kick start the renegotiations of contracts in which senior and powerful government officials could be implicated.   

Transparency of the Process

· Transparency literally means that decisions are taken and their enforcement are done in a manner that follows rules and regulations.
 

· When government is transparent and disciplined it provides credible signals to the rest of society on the expected behaviour.

· It also means that information is freely available and directly accessible to those who will be affected by such decisions and their enforcement.
 

· This has not been the case in the DRC during the process of mining contract reviews and it could remain a problem if the government decides to proceed with the renegotiation.

· Though the Commission published the 63 contracts, we are aware that there are clauses in these contracts which were not published. This approach distorted the accuracy of the information government was giving out.

· This issue of confidentiality starts to question the commitment of the DRC government to the IETI initiative.  

Lack Progressive Leadership
· The renegotiation of mining contracts is a sensitive issue especially when there are serious allegations of corruption involving certain individuals still close to political power and who are part and parcel of leading the process itself. 

· This is why such a process needs to be led by a transformative leadership which has a clear vision of where the country ought to be. 

· Leaders are men and women who furnish visions and directions in all social contexts. Visions are the grand schemes that frame the path to the future in light of the present constraints and opportunities.
 As authors of such schemes, leaders are expected to be leaders who have imagination, perspective, and drive. Directions, on them other hand are pragmatic road maps that flow from visions. They are attempts at translating grand ideas into manageable policy options.
   

· In this process of mining contracts revision, there has been a clear absence of leadership.  For example before the commission could complete its work some contracts were being reviewed and cancelled by the justice system. 

· Boss Mining contract with Gecamines was cancelled and Gecamines was asked to renegotiate its contract with another private company Katanga Mining Ltd (KML).
 The Public Prosecutor for the DRC said it was revoking and cancelling KML contracts because of serious irregularities in the original issuing process. 

· The government, including its commission established to review mining contracts, were not involved in the decision nor did they know about it. 

· While the renegotiation of mining contracts is part of the government plan of action as stipulated in the Government programme, it seems there has not been an effort from government to give the initiative the necessary direction.

· It seems there is lack of political will to take the process to its final conclusion.

· We have also observed the lack of an effort to unify the Congolese people around the issue of mining contract revision. 

· There are conflicting tendencies inside government itself. The fact that the government commission was able to complete its work should not be confused with government commitment to the process. 

· The factors that allowed the commission to proceed with its work and complete it were pressure from local and international NGOs and the commitment from the Prime minister’s office to see the process through. 

· But the Prime minister who is the Head of government had never said anything relating to mining contract revisions. One would have expected the prime Minister to be the focal point it seems, this is not the case. The procedure inside government does not respect the Constitutional arrangement.

· The challenge now for the Congolese leadership is to move forward and table the report and allow the renegotiation to start. 

· So far there has not been signs from government to suggest that this is the option it wants. The delay is sending negative perceptions that government does not favour the renegotiation. 

· The people of the DRC who elected the new government are mobilised and egger to support the political leadership to renegotiate the contracts. 

· If the people are sovereign, the government should feel secure enough.  

· It is clear that there are questions that we should ask in light of government reluctance to proceed with the speed required and in a transparent manner with the renegotiation of contracts. Who is blocking the process and why? Unless we answer these questions we will not be able to understand the nature and challenges that the process is facing. 

The question of the state

· You cannot discuss the question of resource governance in the DRC without raising the question of the state.

· Raising the question of the state brings in the question of capacity, control and ownership. 

· Does the state have the capacity to perform to expectation? Does the Congolese state have the capacity to organise and galvanise views to confront the multinationals? 

· Does the Congolese state have sufficient information to launch successful renegotiation? You can only renegotiate something you understand and possess the correct information. The DRC as a government and as people does not have the accurate information on the value of its resources in terms of productions and reserves. I suspect even if they know, they have far limited information than the multinational companies will have. The Congolese state’s inability to understand what is going on in the mining sector as a whole is the biggest threat. 

· A very significant proportion – at least 50% - of exports from the DRC is not recorded by government officials in the way they should be – partly because traders and officials underdeclare exports in order to avoid paying taxes and charges, partly because of bureaucratic weaknesses and poor governance among government organisations.” 
 

· In the East part of the country, our research has just revealed that there are 50 flights per day of small planes, each carrying each 40 tonnes of cobalt far from the control of government.  

· The DRC does not seem to be institutionally and politically capable and ready to confront the renegotiation of 63 mining contracts with multinationals. These contracts are often complex and governments lack the necessary skills to negotiate fair content. The case for renegotiation is not disputed by the major mining companies, not least because they want to differentiate themselves from the ‘rogue’ operators. However, serious questions arise with respect to the capacity of government to conduct the negotiations with each company effectively and then to monitor the subsequent implementation by companies. This is partly because of the legal complexity of the issues and partly because of the number of contracts to be reviewed.

· Probably the best outcome will be if a few high-profile licences can be successfully renegotiated soon, which will serve as models for the future and will inject confidence in the credibility of the process and in the integrity and competence of government. The successful involvement of major companies in this process will be crucial. This is the approach OSISA undertook. OSISA’s put together a team of Congolese experts who reviewed 12 important mining contracts. The final report was submitted to the government review Commission before it finalised its report. OSISA intention was to support the government process and monitor at the same time. We think the OSISA report did help the commission in its analysis of the contracts. The conclusion arrived at in the OSISA reports seem to be the same in the leaked government report.  

· In some cases, governments, in addition he skill shortage, have also negotiated mining contracts in a position of weakness either under of pressure from a raging war (the DRC) or under pressure for macro-economic policy changes (Zambia privatization policy). In other cases, contracts have simply been negotiated in bad faith by a corrupt elite driven by its own interest against that of the nation.
· Financial capacity: Does the DRC government have the financial muscles to go through lengthy court cases with companies which might decide to do so?   

· There is only one reason why the process in Zambia has the chance to succeed than in the DRC. This is not because companies in Zambia are morally correct/ or have a sense of morality than those in the DRC—it is simply because there is a clear trajectory on the part of the Zambian government and where it wants to be. The Zambian government for example has been clear on what it wants from the beginning to establish a new fiscal and regulatory mining regime. The aim is to re-establish equity in the redistribution of mineral wealth between government and companies.  Because it is so clear about what it wants it has moved forward and to propose publicly what it wants out of the negotiation. It wants to raise tax from the current 31.7% to 47%.  The reaction of companies in Zambia has been so far reconciliatory and calm. In the DRC we have seen a greater agitation and external intervention from foreign governments. We have seen companies tying to merge to create new entities to escape being identified.  Certainly, the situation in Zambia and the DRC is pretty different. In Zambia we have had a quite stable political environment for decades. The state seems to function and take its role seriously.  

· In fact most of the companies in Zambia are the same as those operating in the DRC—First Quantum, ….In the DRC there seems to be confusion and lack of clarity on the part of government. Government does not communicate at all. While this could be part of the problem, it is also possible that the lack of capacity in government --- organizational capacity, conceptualisation capacity, planning capacity, knowledge on processes, negotiation skills--- to deal with this issue is a much bigger problem than we previously thought. 

The Governance question 

Governance should be understood as “ the existence of economic, political and administrative authority to manage a country’s affairs at all the levels and comprises the mechanisms, processes and institutions, through which citizens and groups articulate their interests, exercise their legal rights, meet their obligations and mediate their differences.

The problem of dubious contracts is a symptom of a bigger problem –bad governance. 

The state determines the framework within which mineral exploitation occurs as well as the manner in which contracts are negotiated and mineral wealth is used and distributed. The existence of loopholes in the system exposes the system to manipulations. And this is what is happening in the DRC. 

Building a fair and equitable system must start with developing competence in the sector ministry. Also an important step in ensuring sound revenue management and accountability is to establish and publish independent audits of resource revenues. 

The government needs to be sure that it is receiving and collecting the tax revenues to which it is entitled, and the public needs to have confidence that these revenues are going to the treasury and other appropriate bodies. 

For this to happen, a clear system of tracking revenues supported by institutional capabilities needs to be in place. 

Even if the DRC was able to renegotiate more balanced mining contracts, what guarantee  does this give that Congolese people would benefit? The illegal or inappropriate actions of state actors who help companies sign dubious contracts is the problem.

The Media and civil society involvement

The media

The media has been active reporting on all aspect of the mining contracts revision. But  the reporting is weak as it lacks analytical and insights. There is also a total absence of  investigative stories that will expose what is going on behind the scene. I think we might need to invest significantly in this area.    

Civil society

The Congolese civil society is informed and well engaged with the issue. However, it needs capacity building in terms of organisational and processing of information.     

Recommendations   

· The renegotiation of mining contracts cannot happen in isolation from overall reform of the mining sector.

· The renegotiation of mining contracts necessitates a strong mobilisation of Congolese people to support the process. 

· The political elite cannot renegotiate the contracts without a strong and militant support from the citizens.  

· A strong movement from the people to force companies to understand that it is a national agenda is critical. And send a signal to companies that any refusal or attempt to undermine the process could be as a threat to Congolese national interest. 

· A regional approach to resource governance is needed to protect weak states that do not have  the capacity to negotiate balanced deals with companies. There is need for a regional common natural resource management or governance system to control resource exploitation and lessen resource dependence. We need to quickly start identifying what will be key elements of such common positions/policies? 

· Decentralisation could become a significant driver of better governance through greater accountability of locally generated revenue and wealth. But we must guard against the possibility to exacerbate tensions between a strong tradition of regionalism and a habit of centralisation in Kinshasa. There is a constitutional arrangement for the government of the DRC to share 40 per cent of national revenues with the provinces.

· In the DRC, as in many other countries, the mining revision has only looked at the tax regime and is failing to look at other areas of the mining sector such as the environment, safety, etc…  While the apparent sources of dissatisfaction is the distribution of tax revenues, there are also other serious concerns that we think the renegotiation of mining contracts should look at. These include: the environmental and social impact mining, the empowerment of local communities where the mining takes place, and plans for future generations. 

· There is a growing sense that, as in other countries on the continent, unless the industry is seen to deliver sustainable benefits to local communities it will lack legitimacy and become unsustainable.

Conclusion

· Before any meaningful renegotiation can take place, the challenge for the DRC is first to establish where order seems never to have existed. 

· The process will have to rely on the country’s legislation and international principles. Anything which is done outside the legal framework does not have a chance to succeed. 

· While the renegotiation could have a short term negative impact on business, once completed, it will boost investment, increase financial return for companies and increase revenue collection for the Congolese state.

The list of  contracts

	1. Entreprises minières de Kisenge Manganese

	1. Protocole d’Accord de création d’une Joint-venture EMK-Mn et OPL.

2. Statuts de MDDK, mines d’or de Kisenge, Scarl.

3. Convention Minière entre la RDC et EMK-Mn et Cluff  Mining Limited.

4. Protocole d’Accord préliminaire de création d’une Joint-venture EMK-Mn et SENTINELLE  INTERNATIONAL  GROUP Ltd.



	2. GECAMINES

	1. Contrat de création de société entre la Gecamines et EXACO Sprl pour l’exploitation des gisements de Kalumbwe et Nyunga (Juillet 2001).

2. convention de joint-venture entre la Gecamines et KINROSS-FOREST Ltd relative à l’exploitation de la filière LKAMOTO/mines - DIMA-KAMOTO/constructeur – Usines Hydrométallurgiques de Luilu (Février 2004).

3. Contrat de création de société entre la Gecamines et les Entreprises Swanepoël pour l’exploitation du gisement de CHABARA (Novembre 2005).

4. Contact de création de société entre la Gecamines et SALREF CONGO pour  l’exploitation du gisement de Mutanda ya Mukonkonta (mai 2001)

5. Convention de joint-venture entre la Gecamines et Global Entreprises Corporate Ltd relative à l’exploitation de la mine à ciel ouvert de KOV et des gisements de Kananga et de Tilwezembe (sept 2004)

6. Contrat de création de sté entre la Gecamines et la société Western Mininge relatif à la prospection et à  l’exploitation des gisements de kasombo (nov 2005).

7. Convention d’actionnaires amendée et reformulée ente la Gecamines et Lundin Holdings Ltd, CHUI Ltd, FARU Ltd, MBOKO Ltd, MOFIA Ltd, TEMSO Ltd (sept 2005).

8. Contrat de création de la société entre la Gecamines et AVCO Sprl relatif à la  mise  valeur du polygone de Kasonta-Lupoto (oct. 2002).

9. Contrat de création entre la Gecamines et CHINA NATIONAL OVERSEAS ENGINEERING CORPORATION raltif à l’exploittaion du gisement de MUSONÏE GLOBAL (Nov. 2005).

10. Contrat de  création de société entre la Gecamines et l’Entreprise H&J Swanepoël Famille Trust pour l’exploitation des gisements de Kalukundi (Fév. 2001).

11. Contrat de création de société entre la Gecamines et East CHINA CAPITAL HOLDINGS Ltd relatif  à la prospection et à l’exploitation du gisement de Shitureu (Juillet 2005). 

12. Contrat de création de société entre la Gecamines et CONGO MINERALS pour l’exploitation du gisement de l’Etoile (Sept 2000). 

13. Contrat de création de Ruashi Mining entre la Gecamines et Cobalt, Metals compagny Limited pour la valorisation des gisements de Ruashi (Juin 2000) .

14. Contrat d’association portant sur un projet d’industrie minière, Rejets de, Kingamyambo, Valée de la Musonoï et Kasobantu entre la RDC, la Gecamines et Congo minera et Developments Ltd.

15. Accord de Joint-venture entre OMG B.V., la S.A Groupe Georges Forrest et la Gecamines.

16. Contrat de création de société entre la Gecamines et l’Entreprise Général Malta Forrest dans le cadre du développement de certains gisements.

17. contrat de création de société entre la Gecamines et LEREXCOM Sprl relatif à al prospection et à l’exploitation du polygone de Tondo (Nov. 2005)

18. Accord de création d’une entreprise commune entre la Gecamines et MELKIIOR RESSOURCES, Inc pour l’exploitation des gisements de Kabolela et de Kipese dans la zone centre –Est (Nov. 1999).

19. Contrats de création de société entre  la Gecamines et l’Entreprise Minière de Kolwezi pour le traitement des rejets de Mutoshi (Janvier 2001).

20. Contrat entre la RDC, la Gecamines et Congo Investisment corporation, pour la création de la congolaise des mines et de Développement (Fév. 2002)

21. Agreement for the Formation of a Joint venture company between la Gecamines and TRMALT Ltd.

22. Contrat d’association entre la Gecamines et United Ressources AG (fév. 2007).

23. Acte constitutif de la société congolaise pour le Traitement du Terril de Lubumbashi, STL Sprl (Sept 1999) entre GTL, GECAMI ?ES, Groupe GEAORGE FORREST et OMG KOKKOLA.

24. Statuts de boss Mining Sprl créée entre Gecmines et SHAFORD CAPITAL ltd (Janvier 2005).

25. Statuts de la société « MUKONDO MINING Sprl » entre Sté KABABANKOLA MINING COMPAG« KMC » et BOSS MINING (Fév. 2004).

26. Contrats de création de société entre la Gecamines et les Entrepises Swanepoël pour le traitement  des rejets du basin de l’usine à zinc de Kolwezi (Nov. 2005).

27. Contrat de création de société entre la Gecamines et CHINA NATIONAL OVERSEAS ENGINEERING CORPORATION relatif à l’exploitation du bien (Mars 206).

28. Acte constitutif entre la Gecamines, la société George Forrest International Afrique Sprl et la Société Nationale des Chemins de fer du Congo, SNCC.

29. Avenant au protocole d’Accord intervenu le 1er décembre 1979 entre la Gecamines et EGECIM relatif à CIMSHABA. 

NB : Contrats non transmis à ce jour.

30. SOFIDE, Société Financière de Développement (contrat non disponible).

31. PZCE (Prospection de la Zone Centre Est).



	3. MIBA

	1. Protocole d’Accord entre la MIBA et DE BEERS CENTENARY AG.

2. Protocole d’Accord entre MIBA et DGI MINING Ltd. 

3. Protocole d’Accord entre MIBA, NIJNE-LENSKOYE et 1&L CANADA Ltd.

4. Protocole d’Accord entre MIBA et INDO AFRIQUE MINING.

5. Protocole d’Accord entre la MIBA et BHP SILUTON WORD EXPLORATION ING.

6. Protocole d’Accord entre la MIBA et ELEMENTAL MINERALS Ltd.



	4. OKIMO

	1. Contrat d’Assistance Technique et Financière BORGAKIM MINING Sprl.

2. Protocole d’accord sur le projet aurifère MOTO dans la concession nord de Kilo-Moto entre OKIMO, MOTO GOLDMINES et BORGAKIM MINING Sprl.

3. Contrat d’amodiation OKIMO – KIBAU GOLD Sprl.

4. Contrat d’amodiation OKIMO – GORUMBWA MINING.

5. Contrat d’amodiation OKIMO – MWANA AFRICA HOLDING.

6. Contrat d’amodiation OKIMO – BORGAKIM MINING Sprl.

7. Contrat d’amodiation OKIMO – AMANI GOLD Sprl.

8. Contrat d’amodiation  OKIMO – TANGOLD Sprl.

9. Contrat d’amodiation OKIMO – BLUE ROSE.

10. Convention Minière entre la RDC et KILO MOTO MINING INTERNATIONAL, KIMIN (ASHANTI GOLDFIELDS)

11. Contrat d’amodiation OKIMO – RAMBI MINING (10ex)



	5. SAKIMA

	1. Contrat d”amodiation entre SAKIA et la société D.F.S.A. Mining Congo “DMC” Spd.

2. Contrat d’amodiation entre SAKIMA et GEMICO « La Générale des mines a Congo).

3. Contrat d’amodiation entre SAKIMA et le Groupe Minier BAGANDULA, GMB.

4. Accord préliminaire entre la SAKIMA et SUMMERVALE OVERSEAS LIMITED relatif à l’exploitation des ressources et réserves minérales des sites de Kails – Kalima – Moya – Ona – Tshamoka – Saulia  et Lulingu en RDC.

5. Contrat de partenariat et de gestion de SAKIMA par CAR (N.B. Transmis par CAR et non par SAKIMA).



	6. SODIMICO

	1. Protocole d’accord entre SODIMICO et EGMF et Acte constitutif de MMK.

2. Contrat d’entreprise entre SODIMICO ET SOCOMIE.

3. Contrat de location des citernes SODIMICO – MUYAFA CONGO Sprl.

4. Contrat SODIMICO – KGHM.

5. Contrat SODIMICO – LONG FEI.

6. Contrat SODIMICO – WESTERN MINING.




Government delay is really increasing  instability. For example, The European Invetsment Bank recently approved Euro 100 million loan to Tenke Fungurume Mining. One of the conditions before it can be released is that the bank wants to receive a letter of non objection from the DRC government. But this letter cannot be issued before the government decides which step to take following the conclusions of the Commission for the re-examination of mining contracts.
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